B. Legal Consequences of Relocation of Child

i Georqgia Law

When preparing a Settlenment Agreenent, the practitioner
needs to be aware and cogni zant of the |ikelihood that one
of the spouses will relocate after the entry of the Final
Judgnent, especially when representing the non-custodi al
spouse. As our society becones increasingly transitory, our
courts and |l egislatures are addressing the issue of
rel ocation with nore frequency. However, the issue remains
W thout clear definition in Georgia.

When faced with a custodial issue, both the initial
award of custody and the nodification of a custodial award
are governed by OC G A 8819-9-1 and 19-9-3. 1In the
initial award of custody, there is no prima facie right to
custody in either the nother or father. See O C G A 819-9-
3(a). However, after an award of custody has been nmade, the
custodi al parent maintains a prima facie right to custody.
O mandy v. Odom 217 Ga. App. 780 (1995). After an award of
cust ody has been made and a party brings a petition to
nmodi fy the custodial award based on the rel ocation of the
child, an inportant consideration is whether the custodi al
parent was originally awarded sol e custody or whether sole
or joint custody was originally awarded and whether the
relocation is in the best interest of the child.

Cenerally, when dealing wth the issue of relocation,
the relocation of the custodial parent, in and of itself, is
not a sufficient change to authorize a change of custody.

Rat her, a relocation of the custodial parent will be one of
several factors for the trial court to consider. |Inre
RR, 222 Ga. App. 301 (1996). Inthe Inre R R case, the
fat her was awarded sole custody at trial, which had been
consented to by the nother since she was in a recovery
program for alcoholics. The father |ater accepted

enpl oynment in Louisville, Kentucky and the nother sought to
change cust ody because she was a recovered al coholic and the
father’s sudden unannounced rel ocation rendered her |iberal
visitation neaningless. |In addressing the issue of

rel ocation, the Court of Appeals held that the primary
consideration is the welfare of the child, and whether the
evi dence shows a new and material change that affects the
wel fare of the child. In reviewng this matter, the Court
of Appeals held that generally, “it is a change for the
worse in the conditions of the child s present hone

envi ronment rather than any purported change for the better




in the environnment of the non-custodial parent that the | aw
contenpl ates under this theory.” Mre inportant, the Court
hel d that relocation standing al one cannot support a finding
of change of condition and a resulting change of cust ody.
Rather, it is the adverse enotional inpact caused a child
that is a factor for consideration. See Inre RR

Therefore, when drafting a Settlenent Agreenent, the
practitioner would be wise to consider incorporating a self-
executing change of custody provision. The Court of Appeals
reviewed such a provision in the case of Carr v. Carr, 207
Ga. App. 611 (1993). See attached. 1In the Carr case, the
parties had been awarded “shared custody,” with a self-
executing change of custody provision, which was interpreted
by the Court of Appeals to provide joint custody. After the
di vorce, the nother sought to set aside the self-executing
provi sion, which set forth that in the event either parent
nmoves to another city (outside the netropolitan Atlanta
area) or another State, then the primary residence of the
child shall be with the non-noving parent. The Court of
Appeal s held that the sel f-executing provision of the
Court’s Order was not void, because custody was with both
parents and the sel f-executing provision sinply changed the
primary custodial parent, which did not prohibit the nother
fromnoving. |1d. at 612.

Unfortunately, the Suprene Court considered review ng
the Carr case, but |ater declined. However, Justice
Hunstein urged the Court to accept the petition for
certiorari to review the self-executing provision. Wen
preparing a self-executing provision, the practitioner would
be wise to review the dissenting opinion of Justice
Hunst ei n, wherein she holds that the self-executing
provi sion shoul d be declared void because it prevents
addi tional judicial scrutiny and the consideration of
factors that may bear on the best interest of the child.
Carr v. Carr, 263 Ga. 451, 452, (1993).

ii The Anerican Acadeny of Matrinonial Lawers:

The American Acadeny of Matrinonial Lawers has
conpil ed a proposed nodel Rel ocation Act, which addresses
the issues of the relocation of the principal residence of a
child. This Act has not been adopted by the CGeorgia
| egi sl ature, nor do we know what our legislature's
inclination will be regarding this issue. However, the Act
gi ves sone gui dance of those issues contenpl ated by ot her
states when addressing this issue and can provide the
practitioner with inportant consideration when preparing a



rel ocati on cl ause.

An inportant provision of the Act is found in 8201,
whi ch woul d require that notice be given to every person
entitled to visitation with the child, prior to the
rel ocation taking place. The inportance of the notice
requirenent is to provide the non-custodial parent with the
opportunity to object to the relocation, which would provide
the courts with the opportunity to review the matter and
determ ne whether relocation is in the best interest of the
chil d.

In the event the custodial parent fails to provide the
requi red notice, the Act requires the court to consider that
failure as a factor in making its determ nation regarding
the relocation and in determ ning whether a nodification
shoul d take place. However, this is only one of the factors
to consider, the other factors include:

(a) The child s relationship with the persons
i nvol ved;

(b) The age and devel opnental stage of the child, and
the likely inpact of the relocation;

(c) The feasibility of preserving the relationship
with the non-rel ocating person(s);

(d) The child s preference (considering the child s
age and maturity);

(e) \VWhether there is an established pattern of conduct
of the person seeking the relocation, either to
pronote or thwart the relationship of the child
and the non-rel ocating person;

(f) \Wether the relocation wll enhance the general
quality of life for the child and the custodi al
party;

(g) The reasons of each person for seeking or opposing
the rel ocation; and

(1) Any other factor affecting the best interest of
the child.

As previously nentioned, the CGeorgia | egislature has
not addressed this issue. However, a review of the Anerican
Acadeny proposed nodel Rel ocation Act and other self-
ef fectuating clauses can give the practitioner a guidance in
preparing a Settlenent Agreenent. Furthernore, a review and
conparison of the Act and current Georgia | aw reveal s that
the best interest of the child should remain a primry
concern for the practitioner.

i Forei gn Jurisdiction




Addi tional guidance for the practitioner can be found
in review ng decisions of other jurisdictions. Consistent
with the theories espoused in the Amrerican Acadeny proposed
Rel ocation Act, the Tennessee Courts have held that
custodi al parents cannot be prevented from novi ng, provided
that reasonable visitation is established for the non-
custodi al parent. When addressing the relocation issue, the
Tennessee Courts have held that the burden of proof falls on
the parent who files a petition for relief. In the event
t he non-custodial parent is seeking relief, that parent nust
show by a preponderance of evidence that renoval is adverse
to the best interest of the child in order to prevent a
move. In the event the custodial parent brings a petition,

t hat parent has the burden of proving that renoval is in the
best interest of the child, which can be shifted by a prim
facie showi ng of a sincere, good faith reason for the nove
and that the nove is consistent with the child s best
interest. Taylor v. Taylor, 849 S.W2nd 319 (Tenn. 1993).
In the Tayl or case, the Tennessee Suprene Court reviewed its
own |law and that of other jurisdictions, in a well witten
and reasoned overview. As a result, the Court ultimately

| ooked to the best interest of the child to determ ne

whet her rel ocation should be all owed.

In the case of deBeaunont v. Goodrich, 644 A 2nd 843
(Vt. 1994), the Court was faced with a situation relatively

simlar to that in the Carr case. |In both cases, the
parents shared parental responsibilities in a joint
custodi al arrangenent. | n deBeaunont, the nother sought to

remove the children from Vernont, and in fact changed her
residence prior to a court determnation. Furthernore, the
original D vorce Decree provided a provision stating that a
parent’s nove of nore than 50 mles fromthe honme state
shal |l constitute a change of circunstance so that the famly
court may reconsider existing parental responsibilities and
visitation. In reviewing the issue of relocation, the Court
| ooked to the best interest of the children and what affect
t he nove woul d have, prior to upholding the nodification by
the trial court. 1In this case, the self-effectuating

| anguage was inportant, as was the parent’s co-parenting

rel ati onship and the non-custodial parent’s strong role in
the lives of the children. However, the deBeaunont opinion
points out the significance of a relocation clause, since
the Court held that relocation is not a significant factor
in and of itself which would warrant a change of custody.

In a situation wherein a Final Judgnent incorporates a
prohi bition agai nst relocation, the parent seeking to
rel ocate should have the responsibility to show that a



change of circunstances has occurred in order to justify the
rel ocation. Wen reviewing a case involving a prohibition
agai nst relocation, the practitioner should be aware that if
the nove is for a well intended reason and is in the best
interest of the custodial parent and the child, the nove
shoul d be approved. However, in making the ultimate

deci sion, a nunber of factors were reviewed by the Florida
Court in the case of Mze v. Mze, 621 So.2nd 4017 (Fl a.
1993). Those factors are substantially simlar to those set
forth in the American Acadeny proposed Relocation Act. |In
the M ze case, the Court determ ned that the best interest

of the child is clearly the prime consideration; however,
the follow ng factors nust be consi dered:

1. Whet her the nove would be likely to inprove the
general quality of life for both the primary
residential spouse and the children;

2. Whet her the notive for seeking the nove is for the
express purpose of defeating visitation;
3. Whet her the custodi al parent, once out of the

jurisdiction, will be likely to conply wth any
substitute visitation arrangenents;

4. Whet her the substitute visitation will be adequate
to foster a continuing neaningful relationship
between the child or children and the non-
cust odi al parent;

5. Whet her the cost of transportation is financially
af f ordabl e by one or both of the parents; and

6. Whet her the nove is in the best interest of the
chil d.

In sum the issue of relocation has yet to be addressed
by our |egislature. However, the practitioner should be
cogni zant of the issue when preparing a Settl enment
Agreenent, especially when representing the non-custodi al
parent. @G ven the increasing frequency of relocation of
di vorced spouses, the inclusion of a relocation clause would
be well served. Such a clause should always consider the
best interest of the child and should not operate as a
bl anket prohibition to nove. Rather, by considering the
best interest of the child, relocation should inpact the
custodial and visitation issues.



